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Compromising your rights: 

Confidential conversations, settlement agreements and early conciliation
Simon Cheetham, Old Square Chambers
Confidential conversations

1. Since 29 July 2013, employers have been able to engage in confidential pre-termination discussions with employees regarding the termination of their employment, even where there is no existing dispute in place between the parties, so that the ‘without prejudice' rule does not apply. 
2. Part of the background to this is the EAT decision in BNP Paribas v Mezzotero
, where it was held that communications were only privileged under the without prejudice rule – and therefore inadmissible as evidence at a tribunal hearing - where they were made in a situation where there was a genuine attempt to settle an extant dispute.   
3. Under the (amended) Employment Rights Act 1996 s.111A, “Confidentiality of negotiations before termination of employment”:

(1) Evidence of pre-termination negotiations is inadmissible in any proceedings on a complaint under section 111.

This is subject to subsections (3) to (5).

(2) In subsection (1) “pre-termination negotiations” means any offer made or discussions held, before the termination of the employment in question, with a view to it being terminated on terms agreed between the employer and the employee.

(3) Subsection (1) does not apply where, according to the complainant's case, the circumstances are such that a provision (whenever made) contained in, or made under, this or any other Act requires the complainant to be regarded for the purposes of this Part as unfairly dismissed.

(4) In relation to anything said or done which in the tribunal's opinion was improper, or was connected with improper behaviour, subsection (1) applies only to the extent that the tribunal considers just.

(5) Subsection (1) does not affect the admissibility, on any question as to costs or expenses, of evidence relating to an offer made on the basis that the right to refer to it on any such question is reserved.

4. This means:
· that employees will not be able to refer to either the existence or content of the discussion as evidence in any Employment Tribunal claim for unfair dismissal (which is the reference to s.111);

· therefore this rule does not extend to other claims (e.g. discrimination claims under the Equality Act 2010, unlawful deductions from wages, breach of contract);

· sub-section (3) means that it will also not apply to claims for automatically unfair dismissal, so for example where the dismissal is for making a protected disclosure (blowing the whistle), asserting a statutory right, on certain health and safety grounds or for trade union membership. 

5. Employers (and also employees) won't be able to hide behind this new confidentiality provision where there is ‘improper conduct' – in such circumstances the discussion will only be confidential and therefore inadmissible in so far as the Tribunal considers it just. 
6. The ACAS Code of Practice – “Settlement Agreements” - gives the following examples of what might constitute improper conduct:
(a) All forms of harassment, bullying and intimidation, including through the use of offensive words or aggressive behaviour;

(b) Physical assault or the threat of physical assault and other criminal behaviour;

(c) All forms of victimisation;

(d) Discrimination because of age, sex, race, disability, sexual orientation, religion or belief, transgender, pregnancy and maternity and marriage or civil partnership;

(e) Putting undue pressure on a party. For instance:

(i) Not giving the reasonable time for consideration set out in paragraph 12 of this Code;

(ii) An employer saying before any form of disciplinary process has begun that if a settlement proposal is rejected then the employee will be dismissed;

(iii) An employee threatening to undermine an organisation’s public reputation if the organisation does not sign the agreement, unless the provisions of the Public Interest Disclosure Act 1998 apply.

7. The “reasonable time” provision in paragraph 12 reads: 

“Parties should be given a reasonable period of time to consider the proposed settlement agreement. What constitutes a reasonable period of time will depend on the circumstances of the case. As a general rule, a minimum period of 10 calendar days should be allowed to consider the proposed formal written terms of a settlement agreement and to receive independent advice, unless the parties agree otherwise.”

8. Examples:
(a) Frank is a delivery driver and has been employed for 3 years.  He has a very poor attendance record.  He is frequently absent for 1 or 2 days at a time for unrelated minor illnesses; his timekeeping is also poor.  His manager calls him into a meeting and says that he is fed up with Frank’s attendance and timekeeping issues.  He offers Frank a settlement agreement with notice pay and an extra month’s pay if he agrees to the immediate termination of his employment.  Otherwise, the manager says, they will have to “go down the capability route”.

(b) Mary has been a data analyst for a City firm for 2 years and is about to return from maternity leave.  Her manager phones her up and asks her to come into the office for a “return to work” meeting.  When she attends next day, the manager and an HR advisor, tell Mary that there has been some restructuring while she’s been away and that her role is being made redundant.  They offer her a settlement agreement, which includes an ex gratia payment, if she agrees to her employment being terminated without having to go through a redundancy exercise.

9. It is important to note that the rules regarding “without prejudice” discussions are unaffected by this (and see next section below).  In other words, oral or written statements which are made in a genuine attempt to settle an existing dispute remain inadmissible before an employment tribunal or court as evidence between those parties about that dispute.  The “without prejudice” principle will not apply where there is “unambiguous impropriety” in the conduct of the parties during the settlement discussions.
10. One of the issues may be whether or not there is an “existing dispute”, which will determine whether the “without prejudice” principle applies or the settlement discussions fall within ERA s.111A.
11. The ACAS Guide (see below) suggests that, in general, for there to be an ‘existing dispute’, it is key that one of the parties has brought, or might reasonably have contemplated bringing, legal proceedings against the other party at the time that the settlement offer and discussions took place. 
12. A clear cut example would be where the employment relationship has already ended and the employee has brought an employment tribunal claim of unfair dismissal against the employer. Another example would be where the employment is ongoing and the employee is threatening to resign and bring proceedings on the basis that the employer has breached their contract of employment.  However, simply bringing a grievance may not be sufficient.
Settlement agreements

13. From 29 July compromise agreements were renamed as ‘settlement agreements'.
 The same statutory conditions will continue to apply for the agreement to be a binding waiver of the employee's claims. These include that:

· the agreement must be in writing;

· it must relate to a particular complaint or proceedings (i.e. “full and final settlement of all claims” is insufficient);

· the employee must receive advice on the terms and effect of the agreement from “a relevant independent adviser”;

· there must be insurance in force at the time of the advice to cover the risk of a claim arising from that advice;

· the adviser must be identified in the agreement; and

· the agreement must state that the relevant statutory provisions regarding settlement agreements have been satisfied.
14. There is a new ACAS Guide, “Settlement Agreements” (i.e. in addition to the new Code of Practice, which deals only with ERA s.111A), which includes checklists, template letters and a model settlement agreement.
15. The Guide (which has no formal status) makes a number of suggestions of what would be “best practice”:
· employees need to be given reasonable time to consider an offer of a settlement agreement; 10 days is suggested as a minimum, as set out above;

· while there is no statutory entitlement for an employee to be accompanied to a meeting held to discuss a settlement agreement; it is good practice for employers to allow this;

· confidentiality clauses are voluntary and it is for the parties to agree their extent; under Employment Rights Act 1996 s.43J, a settlement agreement is void insofar as it precludes the worker from making a protected disclosure.
Early conciliation

16. Early conciliation is intended to take effect from April 2014 (again, introduced by the Enterprise and Regulatory Reform Act 2013).
“I am confident, however, given the conversations that we have had so far and provided that we get the modelling right and deal with some of the other factors in the Bill, that we can probably make early conciliation work.” Edward Sweeney, Chair, ACAS

17. Sections 7-9 set out the new procedure for early conciliation through ACAS before a claim can be commenced.  The “core” provisions is that:
“Before a person (“the prospective claimant”) presents an application to institute relevant proceedings relating to any matter, the prospective claimant must provide to ACAS prescribed information, in the prescribed manner, about that matter.”

18. ACAS will then contact the prospective claimant to collate further details and to offer conciliation services. If conciliation is accepted, ACAS have a period of one calendar month (extendable by up to two weeks) to negotiate settlement. If conciliation is refused, or fails, ACAS will issue a certificate allowing the employee to submit a claim form to the Employment Tribunal.  In other words, a claim may only be presented to an employment tribunal after a certificate has been issued by ACAS to confirm that contact has been made with them.
19. Therefore:
· it will be mandatory for prospective claimants to contact ACAS;

· there will be no obligation upon a prospective claimant to provide information about the nature of their claim at the initial contact stage, the form will ask for basic information only, such as claimant and employer contact details and employment details.
· the decision whether to accept conciliation will be voluntary;

· the prospective respondent (who will only be contacted by ACAS if the claimant is interested in conciliation) can also decline to take part;

· post-claim ACAS conciliation will remain available.
20. Contacting ACAS will ‘stop the clock’ on the limitation period for a prospective claimant to submit their claim. Time will only start to run again when the certificate is issued by ACAS. This means the time limit for most claims will be three months plus the time during which ACAS conciliates. If time is due to expire within one month of the clock re-starting after ACAS involvement, there will be a minimum one month period to enter the claim.

21. How ill ACAS afford all of this extra work?  This is an extract from the Committee Stage of the Bill in the House of Lords:
If ACAS is given the necessary extra resources—and it cannot be done without them—we need clarity from the Government about how this is to be achieved. In the Government’s response to the consultation Resolving Workplace Disputes, they recognised that,

“there will be an increased burden on Acas that will require sufficient resourcing. This requirement will be met through the savings that will accrue to the Exchequer as a result of fewer cases requiring determination at ET”.
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� Added by Enterprise and Regulatory Reform Act 2013 s.14 (it does not apply to any offer made or discussions held before the commencement date)


� Enterprise and Regulatory Reform Act 2013 s.23


� Employment Rights Act 1996 s.203(3A): 


A person is a relevant independent adviser for the purposes of subsection (3)(c)—


(a) if he is a qualified lawyer,


(b) if he is an officer, official, employee or member of an independent trade union who has been certified in writing by the trade union as competent to give advice and as authorised to do so on behalf of the trade union,


(c) if he works at an advice centre (whether as an employee or a volunteer) and has been certified in writing by the centre as competent to give advice and as authorised to do so on behalf of the centre, or


(d) if he is a person of a description specified in an order made by the Secretary of State.





� Giving evidence to the Public Bill Committee, 19.6.12


� Enterprise and Regulatory Reform Act 2013 s.7(1)


� Enterprise and Regulatory Reform Act 2013 Schedule 2
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